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Scope of this presentation

“Administrative Law is the body of law that regulates government
decision making” (Australian Attorney-General’ Department website)

good government practice: e.g., freedom of information, codes of conduct
investigatory bodies (non-criminal) — e.g., ombudsman, anti-corruption commission
merits review - government agencies, tribunals

judicial review - courts



Scope of this presentation

Today we will be looking at Judicial Review:

1. Basic principles

2. JR at a Commonwealth level (esp. migration law)
¢ Judicial Review
of Administrative

3. JR at a State (Tas) level

*including some interesting cases
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What is Judicial Review?

® Judicial review is:

® the determination by the Judiciary (ie, the courts) of the legality
of...

® .the exercise of power by the Executive (ie, government
administrators and tribunals)...

® ...in the application of laws enacted by the Parliament. —
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Separation of Powers
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Judicial Review vs. Merits Review

® Judicial review is to be contrasted with merits review, which is where a person or
body other than the primary decision-maker reconsiders the facts, law and policy
aspects of the original decision and determines what is the “correct or preferable
decision”: Drake v Minister for Immigration (1979) 46 FLR 409 at 419.

® At a Federal level, merits review is conducted by the Executive pursuant to Chapter Il
of the Constitution.
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Avenues of Judicial Review; Commonwealth
AD(JR) Act

Administrative Decisions (Judicial Review) Act 1977, s 5.

(1) A person who is aggrieved by a decision to which this Act applies that is made after the commencement
of this Act may apply to the Federal Court or the Federal Circuit and Family Court of Australia for an order
of review in respect of the decision on any one or more of the following grounds:

(a) that a breach of the rules of natural justice occurred in connection with the making of the
decision;

(b) that procedures that were required by law to be observed in connection with the making of the
decision were not observed;

(c) that the person who purported to make the decision did not have jurisdiction to make the decision;

(d) that the decision was not authorized by the enactment in pursuance of which it was purported to
be made;

(e) thatthe makin; of the decision was an_improper exercise of the power conferred by the enactment
in pursuance of which it was purported to be made;

(f) ’éhat_ the decision involved an error of law, whether or not the error appears on the record of the
ecision;

(g) that the decision was induced or affected by fraud;
(h) that there was no evidence or other material to justify the making of the decision;
(j) that the decision was otherwise contrary to law.
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Avenues of Judicial Review; Commonwealth
AD(JR) Act

Administrative Decisions (Judicial Review) Act 1977, s 5.
(2) The reference in paragraph (1)(e) to an improper exercise of a power shall be construed as including a reference to:
(a) taking an irrelevant consideration into account in the exercise of a power;
(b) failing to take a relevant consideration into account in the exercise of a power;
(c) an exercise of a power for a purpose other than a purpose for which the power is conferred;
(d) an exercise of a discretionary power in bad faith;
(e) an exercise of a personal discretionary power at the direction or behest of another person;

(f) an exercise of a discretionary power in accordance with a rule or policy without regard to the merits of the particular
case;

(g) an exercise of a power that is so unreasonable that no reasonable person could have so exercised the power;
(h) an exercise of a power in such a way that the result of the exercise of the power is uncertain; and

: (j) any other exercise of a power in a way that constitutes abuse of the power.

Admin Law 101 - Svensons Barristers 14 November 2025




Avenues of Judicial Review; Commonwealth
AD(JR) Act

Administrative Decisions (Judicial Review) Act 1977, s 3(1):

A decision to which this Act applies means a decision of an
administrative character made, proposed to be made, or required to be
made...:

(a) under an enactment...

other than:

(d) a decision included in any of the classes of decisions set out in
Schedule 1.

Schedule 1 - includes, inter alia, migration decisions




Avenues of Judicial Review; Commonwealth
Federal Court

Judiciary Act 1903 (Cth), s 39B

(1) Subject to subsections (1B), (1C) and (1EA), the original jurisdiction of
the Federal Court of Australia includes jurisdiction with respect to any
matter in which a writ of mandamus or prohibition or an injunction is
sought against an officer or officers of the Commonwealth.

Does not include:
© criminal prosecutions: s 39B(1B) and (1C); and
© civil proceedings in the Federal Circuit and Family Court of Australia and court of a

State or Territory: s 39B(1EA).
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Avenues of Judicial Review; Commonwealth
High Court

Commonwealth of Australia Constitution Act s 75(v):
In all matters:

(v) in which a writ of Mandamus or prohibition or an injunction is sought
against an officer of the Commonwealth;

the High Court shall have original jurisdiction.

® Certiorari regarded as an “ancillary” or ‘incidental” remedy to the writs of

mandamus and prohibition

Re Refugee Review Tribunal; Ex parte Aala (2000) 204 CLR 82 at 90-91[14]
(Gaudron and Gummow JJ)
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Avenues of Judicial Review:
Migration Cases

Migration Act 1958: s. 476(1):

...the Federal Circuit and Family Court of Australia (Division 2) has
the same original jurisdiction in relation to migration decisions as the
High Court has under paragraph 75(v) of the Constitution.
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Avenues of Judicial Review:
Migration Cases

Migration Act 1958: s 476(a):

(1)...The Federal Circuit and Family Court of Australia (Division 2)
has no jurisdiction in relation to the following decisions:

(a) A primary decision [decision of delegate reviewable by ART]; or

(b) a privative clause decision...of the ART on review under
section 500 [character cases, protection visa refusals under
exclusion clauses]; or

(c) a privative clause decision...made personally by the Minister
under section 501, 501A, 501B, 501BA, 501C or 501CA
[character cases]; or

(ca) a non-privative clause decision mentioned in subsection
g74(4]A) [question of law referred by ART to the Federal
ourt

(d) a privative clause decision...mentioned in subsection 474(7)
[various subsidiary powers of Minister].
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Avenues of Judicial Review:
Migration Cases

Migration Act 1958: s 476A:

(1) ...the Federal Court has original jurisdiction in relation to a migration
decision if, and only if:

(@) the Federal Circuit and Family Court of Australia (Division 2) transfers a
proceeding...under section 39 of the Federal Circuit and Family Court of
Australia Act 2021 [matter of general importance - FCC Rules, Rule
8.02]; or

(b) the decision is a privative clause decision...of the ART on review
under section 500 [character cases, protection visa refusals under
exclusion clauses]; or

(c) the decision is a privative clause decision...made personally by the
Minister under section 501, 501A, 501B, 501BA, 501C or 501CA
[character cases]; or

(d) the Federal Court has jurisdiction in relation to the decision under
section 176 (Federal Court has jurisdiction) or subsection 185(3)
(referring questions of law) of the ART Act.
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Avenues for Judicial Review of migration cases:

Summary

High Court: Has overall jurisdiction, but will

transfer matter down to Federal Court or Federal
Circuit and Family Court (Division 2) if possible

Federal Court:

Transfers from Federal Circuit Court and Family
Court on matters of general importance

Decisions of ART in character cases and
protection visa refusals under exclusion
clauses;

Decisions made personally by Minister in
character cases

Appeals on a matter of law under the ART Act



Avenues for Judicial Review of migration cases:
Summary

Federal Circuit Court and Family Court
(Division 2):

e Will usually be the first port of call.

® Jurisdiction over all migration decisions,
other than those limited cases where the
Federal Court has jurisdiction.




Avenues of Judicial Review:
Tasmania

Judicial Review Act 2000 (Tas), s 18(2):

An application may be made on any one or more of the following grounds:

(@
(b)
(c)
(d)
(e)

M

(9)
(h)

(i)

that a breach of the rules of natural justice has happened, is happening, or is likely to happen, relating to the conduct;

that procedures that are required by law to be observed relating to the conduct have not been, are not being, or are likely not to be, observed;
that the person proposing to make the decision does not have jurisdiction to make the proposed decision;

that the enactment under which the decision is proposed to be made does not authorise the making of the proposed decision;

that the making of the proposed decision would be an improper exercise of the power conferred by the enactment under which the decision is
proposed to be made;

that an error of law —

(i) has been, is being, or s likely to be, committed in the course of the conduct; or

(i) is likely to be committed in the making of the proposed decision;

that fraud has taken place, is taking place, or is likely to take place, in the course of the conduct;

that there is no evidence or other material to justify the making of the proposed decision;

that the making of the proposed decision would be otherwise contrary to law.
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Avenues of Judicial Review:
Tasmania

Judicial Review Act 2000 (Tas), s 20:

In...section 18(2)(e) , a reference to an improper exercise of a power is taken to include —

(@

(b)

(c)

(d)

(e

(9

(9)

(h)

(i)

taking an irrelevant consideration into account in the exercise of a power; and

failing to take a relevant consideration into account in the exercise of a power; and

an exercise of a power for a purpose other than a pumpose for which the power is conferred; and

an exercise of a discretionary power in bad faith; and

an exercise of a personal discretionary power at the direction of another person; and

an exercise of a discretionary power in accordance with a rule without regard to the merits of the particular case; and

an exercise of a power that is so unreasonable that no reasonable person could so exercise the power; and

an exercise of a power in such a way that the result of the exercise of the power is uncertain; and

any other exercise of a power in a way that is an abuse of the power.




Avenues of Judicial Review:
Inherent power of the Supreme Court
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Avenues of Judicial Review:
Inherent power of the Supreme Court

® The Court of King's Bench had an inherent (common law) power to
grant the prerogative writs of certiorari, mandamus, and prohibition.

® Upon establishment, each Supreme Court of the Australian States
were granted the same jurisdiction.
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Avenues of Judicial Review:
Inherent power of the Supreme Court of Tasmania

Australian Courts Act 1828 (9 Geo 4 ¢ 83):
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And be it further enacted that the said [PAGE 4 OF ORIGINAL ENDS HERE] courts
- respectively shall be courts of record and shall have cognizance of all pleas civil criminal or
mixed and jurisdiction in all cases whatsoever as fully and amply to all intents and purposes
. in New South Wales and Van Diemen’s Land respectively and all and every the islands and
- territories which now are or hereafter may be subject to or dependent upon the respective
- governments thereof as his majesty’s courts of king's bench Common Pleas and Exchequer at
- Westminster or either of them lawfully have or hath in England and the said courts
respectively shall also be at all times courts of oyer and terminer and gaol delivery in and for
New South Wales and Van Diemen’s Land and the dependencies thereof respectively and the
said judges so appointed shall have and exercise such and the like jurisdiction and authority
in New South Wales and Van Diemen’s Land and the dependencies thereof respectively as
the judges of the courts of king's bench common pleas and exchequer in England or any of
them lawfully have and exercise and as shall be necessary for carrying into effect the several

jurisdictions powers and authorities committed to the said courts respectively And be it
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Avenues of Judicial Review:
Inherent power of the Supreme Court of Tasmania

® The power of the Supreme Court of Tasmania to grant relief in the nature of
prerogative writs has been preserved under the Australian Courts Act 1828:

see, Tasman Quest Pty Ltd v Evans [2003] TASSC 110; (2003) 13 Tas R 16 (Blow J, Evans and
Slicer agreeing).

* |t is beyond the legislative power of a State parliament to enact legislation that
deprives its Supreme Court of it supervisory power to enforce the limits of the
State executive power:

see, Kirk v Industrial Relations Commission (NSW) [2010] HCA 1; (2010) 84 ALJR 154 at [99]-
[100] (French CJ, Gummow, Hayne, Crennan, Kiefel and Bell JJ).
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Avenues of Judicial Review:
Inherent power of the Supreme Court of Tasmania

“33. The combination of Plaintiff S157/2002 v Commonwealth and Kirk mean that Judicial
Review for jurisdictional error is constitutionally entrenched in Australian law...

34. The constitutional basis of Kirk is that because State courts are mentioned in Chapter Il
of the Constitution, they must meet and continue to meet their defining characteristics,
as determined at Federation. The power to grant prerogative relief for jurisdictional error
is one such defining characteristic. Therefore, a State legislature is unable to pass a law
that would have the effect of trenching on that characteristic.”

Michael O’Farrell SC, Judicial Review in Tasmania, paper presented to the 2025 Litigation
Convention St Helens (8 November 2025)
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Avenues of Judicial Review:
Inherent power of the Supreme Court of Tasmania

Procedures for applications under the JRA and prerogative relief

Supreme Court Rules 2000

Division 14 - Proceedings under the Judicial Review Act 2000
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Prerogative “Constitutional” Writs

The term ‘"prerogative writ" has been used as a convenient
shorthand, particularly to differentiate in s 75(v) writs of mandamus
and prohibition from an injunction. But it is an inapt description of
any remedy granted by a court exercising the judicial power of the
Commonwealth. If any shorthand expression is to be usedq,
"constitutional writ" would be preferable.

Re Refugee Review Tribunal; Ex parte Aala (2000) 204 CLR 82 at 92-93
[21] (Gaudron and Gummow JJ)

Admin Law 101 - Svensons Barrister "- nber 20




The Constitutional writs
¢ Certiorari— QUASHES the decision.

® Prohibition — PROHIBITS the decision-maker from acting on the
decision.

© Mandamus - DEMANDS that the decision-maker re-determine the
decision according to law. . <




The Constitutional writs

The practical result:

® The decision will be set aside (quashed) and the matter will be
remitted to the decision-maker to re-decide in accordance with the
law as stated by the Court.

® Usually by a different decision-maker, to avoid any perception of
bias.
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Take THATI, decision-maker!




Jurisdictional/Non-jurisdictional Error

The Constitutional writs will only be granted if the applicant can establish
jurisdictional error

Jurisdictional error is where the decision maker goes outside the limits of the
functions and powers conferred, or does something which he or she lacks power to
do.

Non-jurisdictional error, or “error within jurisdiction”, is where the decision-maker
incorrectly decides something which he or she is authorised to decide (sometimes
called “authority to go wrong”).

Re Refugee Review Tribunal; Ex parte Aala (2000) 204 CLR 82 at 141 [162] (Hayne J); citing Craig v
South Australia (1995) 184 CLR 163 at 177-178.
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Jurisdictional/Non-jurisdictional Error

jurisdictional error!!

jurisdictional error!!
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Examples of jurisdictional error

Jurisdictional error is best illustrated by considering “species” of error:

Re Refugee Review Tribunal; Ex parte Aala (2000) 204 CLR 82 at 141 [163] (Hayne J)

Some “species” of error referred to in Craig v South Australia (1995) 184 CLR 163 at 179:

Identifying a wrong issue/asking a wrong question/applying incorrect test
Appellant S395/2002 v Minister for Immigration (2004) 216 CLR 473 at [82] (Gummow and Hayne JJ):

But to say that an applicant for protection is “expected” to live [in Bangladesh] discreetly is both wrong
and irrelevant to the task to be undertaken by the Tribunal...The Tribunal has no jurisdiction or power to
require anyone to do anything in the country of nationality of an applicant for protection...No less
importantly, if the Tribunal makes such a requirement, it has failed to address...the fundamental question
for its consideration, which is to decide whether there is a well-founded fear of persecution. [t has asked

the wrong question.

Ignoring relevant material/relying on irrelevant material:
Applicant WAEE v Minister for Immigration (2003) 256 FCR 59 (French, Sackville and Hely JJ):

Family of Sabian Mandaeans feared persecution in Iran because of their religion. Separate claim in
relation to the marriage of their son to a Muslim woman not dealt with by Tribunal



Examples of jurisdictional error

The list of “species” of error is non-exhaustive - Minister for Immigration v Yusuf (2001) 180 ALR 1,
at [82]. Also includes:
® Fail to consider claims: Dranichnikov v Minister for Immigration (2003) 197 ALR 389

Tribunal identified applicant’s claim to belong to the particular social group of "businessmen in Russia”. In
fact, his claim was to belong to the particular social group of “businessmen who publicly criticised and
sought reform of the law enforcement authorities to compel them to take effective measures to prevent
crime in Vladivostok”

® Breach of rules of natural justice: Kioa v West (1985) 185 CLR 550:
Attempted deportation of non-citizens with no hearing
® Fail to follow mandatory procedures: SAAP v Minister for Immigration (2005) 228 CLR 294

Tribunal failed to provide applicant with evidence obtained separately from his daughter in breach of
statutory procedural fairness provisions in s 424A of the Migration Act.

® Actual or apprehended bias:
Actual bias: Appellant S395/2002 v Minister for Immigration (2003) 216 CLR 473 at [27]-[28]
Apprehended bias: Minister for Immigration v Jia Legeng (2001) 205 CLR 507 at [72]

® |llogical/irrational/unreasonable: Minister for Immigration and Citizenship v SZMDS (2010)
240 CLR 611; Minister for Immigration v Li (2013) 297 ALR 225; [2013] HCA 18



What is not Jurisdictional Error?

® Findings of fact/factual errors: Minister for Immigration; ex parte Cohen (2001)
177 ALR 473, per McHugh J at [36].

® Credibility findings: Re Minister for Immigration; Ex parte Durairajasingham
(2000) 74 ALJR 405 at [67]

Although note recent developments where the Courts have been prepared to find that
findings of fact and adverse credibility findings must have a sound evidentiary basis

© EVI19 v Minister for Immigration [2022] FCA 518 (Stewart J)

®  CQO23 v Minister for Immigration [2025] FCA 97 (Needham J)
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What is not Jurisdictional Error?

® Findings which are “unfair”’ or “unjust”: Aftorney General for the State of NSW
v Quin (1990) 170 CLR 1 at 35-36 (Brennan J):

The duty and jurisdiction of the court to review administrative action do not go beyond the
declaration and enforcing of the law which determines the limits and govemns the exercise
of the repository's power. If, in so doing, the court avoids administrative injustice or errof, so
be it; but the court has no jurisdiction simply to cure administrative injustice or error. The
merits of administrative action, to the extent that they can be distinguished from legality, are
for the repository of the relevant power and, subject to political control, for the repository

alone.

—
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The Constitutional writs are discretionary

The Constitutional writs are the “prerogative” of the court - they are granted at the discretion of
the court.

It is possible to establish the grounds for Constitutional writs yet still not be granted the writ on
discretionary grounds.

Examples where the courts have exercised the discretion to refuse to grant a writ where grounds
have been established include:

e Where it would be futile to remit the matter because the decision arrived at was clearly correct on
the material before it, or the same result would be inevitable on remitter; for example, because an
applicant would be unable on remitter to satisfy a mandatory requirement for a visa: SZBYR v
Minister for Immigration (2007) 81 ALJR 1190 at 1207; [2007] HCA 26 at [87]-[89] (Kirby J). (The
"Futility Rule”).

® Where the applicant has behaved unconscionably or has otherwise engaged in conduct which is
inconsistent with the application for relief; for example by excessive delay in bringing proceedings
or having waived or acquiesced in the decision: SZQBN v Minister for Immigration (2013) 213 FCR
297 at [39]-[60]; SAAP v Minister for Immigration (2005) 228 CLR 294 at 322 [80] (McHugh J).



Over to you for questions
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