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What is judicial review
What is judicial review and the difference between it and merits review; remedies

Courts with jurisdiction in migration matters
A look at three courts with original and/or appellate jurisdiction

Privative clause decisions
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Materiality of errors
Whether an error is material and thus jurisdictional
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Time limits for judicial review; grounds of judicial review; onus of proof, an example of 
pleadings, etc
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What is judicial review

Introductionü It is NOT merits review

ü What it is NOT

ü What is merits review?

ü A de novo determination of the merits of the case (stepping into the 
shoes of original decision maker – e.g. delegate or Minister personally)

ü For instance: “The Minister is satisfied that … (the applicant passes the 
character test | PIC 4020 is satisfied | etc)”
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What is judicial review (continued)

Introduction
ü Currently, only 2 bodies carry out merits review of migration decisions: AAT & IAA

ü Formerly, a number of bodies carried out merits review: e.g. MRT, RRT, AAT etc

ü IAA: review of ‘legacy caseload’ under Pt 7AA of the Act – Fast Track

ü MRT & RRT amalgamated with the AAT

ü AAT Migration and Refugee Division: reviews under Pts 5 and 7 of the Act

ü AAT General Division: reviews under Pt 9 of the Act (s 501 & analogues)

ü Purely a legislative creature, which means it can be easily extinguished

ü Merits review
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What is judicial review (continued)

Introduction

ü JR is review by the courts of the legality of administrative decisions

ü For instance:

ü Jurisdictional facts

ü More than one way in which the term is used
ü One of the ways: a fact that both an admin decision-maker and courts 

can and should find for themselves – i.e. whether visa application is valid 
– see Minister for Immigration and Border Protection v Kim (2014) 221 
FCR 523 at [26] and [27]

ü Whether a person affected by the decision was denied procedural fairness

ü JR is Constitutionally entrenched & statute-based: it cannot be totally extinguished
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What is judicial review (continued)

ü Constitutional writs
ü Remedies

ü Mandamus, prohibition or injunction: s 75(v)

ü Certiorari (implied): Re …Tribunal; Ex parte Aala (2000) 204 CLR 82 at [14]
“The power of this Court to issue certiorari is not stated in Ch III of the 
Constitution. Rather, in a matter such as the present, the conferral of 
jurisdiction to issue writs of prohibition and mandamus implies 
ancillary or incidental authority to the effective exercise of that 
jurisdiction ...” (Gaudron and Gummow JJ - emphasis added)

ü Peremptory mandamus (a rare exception): see Plaintiff S297/2013 v Minister 
for Immigration and Border Protection (No 2) (2015) 255 CLR 231

ü Declaration (implied): e.g. that a person is an Australian citizen
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What is judicial review (continued)

ü Extension of time within which to apply for judicial review or appeal from a 
JR decision

ü Remedies (continued)

ü Habeas corpus, often brought in combination with JR proceedings

© 2022 Sergio Zanotti Stagliorio



Courts with jurisdiction in migration matters

In all matters:

…

(v) in which a writ of Mandamus or prohibition or an injunction is sought 
against an officer of the Commonwealth;

the High Court shall have original jurisdiction.

ü High Court’s original jurisdiction under s 75(v) of the Constitution

ü ‘Officers of the Commonwealth’ include: Ministers (e.g. Home Affairs / 
Immigration), Assistant Ministers, delegates of a Minister, Secretary, AAT, IAA, 
etc (and even judges)
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Courts with jurisdiction in migration matters (continued)

The Parliament may make laws conferring original jurisdiction on the High 
Court in any matter:

…

(ii)  arising under any laws made by the Parliament

ü High Court’s original jurisdiction under s 76(ii) of the Constitution
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Courts with jurisdiction in migration matters (continued)

ü But Constitutional writs are discretionary and the High Court is reluctant to 
grant remedies where proceedings could have been commenced in another 
court

ü For instance, see R v Ross-Jones; Ex parte Beaumont [1979] HCA 5; (1979) 
141 CLR 504 at 518 (Aickin J at [8] and [9])

ü High Court’s original jurisdiction:
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Courts with jurisdiction in migration matters (continued)

ü High Court’s appellate jurisdiction under s 73 of the Constitution (emphasis 
added):
The High Court shall have jurisdiction, with such exceptions and subject to such 
regulations as the Parliament prescribes, to hear and determine appeals from 
all judgments, decrees, orders, and sentences:

(i)  of any Justice or Justices exercising the original jurisdiction of the High 
Court;

(ii)  of any other federal court, or court exercising federal jurisdiction; or 
of the Supreme Court of any State, or of any other court of any State from 
which at the establishment of the Commonwealth an appeal lies to the 
Queen in Council; …
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Courts with jurisdiction in migration matters (continued)

ü High Court’s appellate jurisdiction:

ü But Constitutional writs are discretionary and the High Court is reluctant to 
grant remedies where proceedings could have been appealed in another 
court

ü Applications can be made to the High Court for special leave to appeal from 
appellate decisions of the FCA or the FCAFC

ü Criteria for granting leave: s 35A of the Judiciary Act 1903 (Cth) 
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Courts with jurisdiction in migration matters (continued)

ü Federal Court’s original jurisdiction:

ü Jurisdiction is NOT conferred by s 476A of the Migration Act 1958 (Cth)

ü Jurisdiction is conferred by s 39B of the Judiciary Act 1903 (Cth):

(1)  Subject to subsections (1B), (1C) and (1EA), the original jurisdiction of 
the Federal Court of Australia includes jurisdiction with respect to any 
matter in which a writ of mandamus or prohibition or an injunction is 
sought against an officer or officers of the Commonwealth.

(emphasis added)
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Courts with jurisdiction in migration matters (continued)

ü Federal Court’s original jurisdiction:

ü Jurisdiction is not only not conferred by s 476A of MA, but is also limited by it:

(1)  Despite any other law, including section 39B of the Judiciary Act 1903 and 
section 8 of the Administrative Decisions (Judicial Review) Act 1977, the 
Federal Court has original jurisdiction in relation to a migration decision if, 
and only if … (emphasis added)
But the terms ‘in relation to a migration decision’ have been interpreted not
to capture collateral challenges to an underlying migration decision, such as 
in a case alleging the tort of false imprisonment. See Tang v Minister for 
Immigration and Citizenship (2013) 217 FCR 55 at [7] (Rares, Perram and 
Wigney JJ) and DBE17 v The Commonwealth of Australia (2019) 266 CLR 
156 at [15] (Nettle J).

© 2022 Sergio Zanotti Stagliorio



Courts with jurisdiction in migration matters (continued)

ü Constitution of the Federal Court in its original jurisdiction (s 20 of the 
Federal Court of Australia Act 1976 (Cth) – FCA Act):

(1)  Except as otherwise provided by this Act or any other Act, the original 
jurisdiction of the Court shall be exercised by a single Judge.

(1A)  If the Chief Justice considers that a matter coming before the Court in 
the original jurisdiction of the Court is of sufficient importance to justify the 
giving of a direction under this subsection, the Chief Justice may direct that 
the jurisdiction of the Court in that matter, or a specified part of that matter, 
shall be exercised by a Full Court.

…
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Courts with jurisdiction in migration matters (continued)

ü Federal Court’s appellate jurisdiction under s 24(1) of the FCA Act:

(1)  Subject to this section and to any other Act, … , the Court has jurisdiction 
to hear and determine:

(a)  appeals from judgments of the Court constituted by a single Judge 
exercising the original jurisdiction of the Court

…

(d)  appeals from judgments of the Federal Circuit and Family Court of 
Australia (Division 2) exercising original jurisdiction under a law of the 
Commonwealth …
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Courts with jurisdiction in migration matters (continued)

ü But the Federal Court’s appellate jurisdiction is further limited by s 476A(3) 
of the Migration Act 1958 (Cth):

(3)  Despite section 24 of the Federal Court of Australia Act 1976, an appeal 
may not be brought to the Federal Court from:

(a)  a judgment of the Federal Circuit Court that makes an order or 
refuses to make an order under subsection 477(2); or

(b)  a judgment of the Federal Court that makes an order or refuses to 
make an order under subsection 477A(2).
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Courts with jurisdiction in migration matters (continued)

ü Although the Federal Court’s does not have appellate jurisdiction in relation 
to an order under ss 477(2) or 477A(2) of the Migration Act 1958 (Cth), 
applications can be brought for the judicial review of decisions of the FCFCA 
and FCA to refuse to extend, under those provisions, the deadline for the 
making of a judicial review application

ü The above is possible because the Judges and Justices of the FCFCA and FCA 
are considered ‘officers of the Commonwealth’

ü But such an application for the judicial review of a court decision is limited to 
jurisdictional errors and errors of law on the face of the record

ü Also, some errors that are jurisdictional when made by an admin decision-
maker are not jurisdictional when made by a court: Craig v South Australia 
(1985) 184 CLR 163
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Courts with jurisdiction in migration matters (continued)

ü Constitution of the Federal Court on appeal (s 25 of the FCA Act):

(1)  The appellate jurisdiction of the Court shall, subject to this section and to 
the provisions of any other Act, be exercised by a Full Court.

(1AA)  The appellate jurisdiction of the Court in relation to an appeal from a 
judgment of the Federal Circuit and Family Court of Australia (Division 2) is 
to be exercised by:

(a)  a single Judge; or (b)  if a Judge considers that it is appropriate for 
the appellate jurisdiction of the Court in relation to the appeal to be 
exercised by a Full Court--a Full Court.
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Courts with jurisdiction in migration matters (continued)

ü Original jurisdiction of the Federal Circuit and Family Court (FCFCA) – MA s 476(1) 
(1)  Subject to this section, the Federal Circuit Court has the same original 
jurisdiction in relation to migration decisions as the High Court has under 
paragraph 75(v) of the Constitution.

ü But MA s 476(2) excludes the FCFCA’s jurisdiction in relation to the following: 
(a)  a primary decision
(b)  a privative clause decision, or purported privative clause decision, of the 
Administrative Appeals Tribunal on review under section 500
(c)  a privative clause decision, or purported privative clause decision, made 
personally by the Minister under section 501, 501A, 501B, 501BA, 501C or 501CA
(d)  a privative clause decision or purported privative clause decision mentioned in 
subsection 474(7) (e.g. non-compelling “dispensing powers” under s 195A – MI)
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Courts with jurisdiction in migration matters (continued)

ü Constitution of the Federal Circuit and Family Court (FCFCA) – FCFCA Act s 137: 

137  Exercise of jurisdiction

1)  The jurisdiction of the Federal Circuit and Family Court of Australia 
(Division 2) is to be exercised by the Court constituted by a single Judge.

(2)  In a matter before, or coming before, the Federal Circuit and Family Court 
of Australia (Division 2), a Judge may give directions under subsection 192(1).
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JR of migration decisions: sources of jurisdiction

High Court

Federal Circuit & 
Family Court

Federal Court 
(Full Court)

Federal Court 
(single judge)

Administrative 
decision

For instance, 
where visa 
applicant 
missed AAT 
deadline -
s 75(v) of 
Constitution 

Non-character 
MA s 476(1)

Character decisions
FCA Act ss 24(1)(d)

FCA Act s 24(1)(d)

Judiciary Act s 39B

FCA Act ss 24(1)(a)
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JR of migration decisions : constitution of courts

High Court

Federal Circuit & 
Family Court

Federal Court 
(Full Court)

Federal Court 
(single judge)

Administrative 
decision

For 
instance, 
where visa 
applicant 
missed AAT 
deadline 

Non-character 
FCFCA Act s 137

Character decisions FCA Act s 25(1AA)(a)

FCA Act s 25(1AA)(b)

FCA Act s 20(1A)

FCA Act s 20(1)

FCA Act s 25(1)
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Privative clause decisions

ü Years ago, the concept of ‘privative clause’ decisions was introduced into the MA

ü They purported to exclude thejurisdiction of courts to review most migration 
decisions 

ü But the High Court in Plaintiff S157/2002 v Commonwealth [2003] HCA 2; 211 
CLR 476 held that s 75(v) of the Constitution entrenched the High Court’s 
jurisdiction to review administrative decisions on the basis of jurisdictional 
error (JE) and that, therefore, the privative clauses were invalid insofar as they 
purported to oust such jurisdiction
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Privative clause decisions (continued)

ü Following the decision in Plaintiff S157, the High Court’s jurisdiction was extended 
(for instance, see s 476 of the Migration Act 1958 (Cth)), thus avoiding the High 
Court being clogged in its original jurisdiction with judicial review applications

ü Privative clause decisions are also invalid to the extent they purport to oust 
the High Court’s jurisdiction to review administrative decisions based on errors 
of law on the face of the record
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Materiality of errors

ü What is a jurisdictional error?

ü First of all, it is an error

ü Denial of procedural fairness

ü Taking into account an irrelevant consideration

ü Failing to take into account a mandatory consideration

ü Misinterpreting or misapplying the law

ü Legal unreasonableness

ü No fixed taxonomy; there is often overlap
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Materiality of errors (continued)

ü What is a jurisdictional error?

ü But an error in itself is not sufficient (because of privative clauses); error 
must also be jurisdictional

ü An error is jurisdictional if it is so serious that Parliament cannot have intended 
for a decision affected by such an error to be valid (i.e. within jurisdiction)

ü Another way of saying the same thing: an error is jurisdictional if, and only if, it 
was material to the decision; that is, had it not been made, a different outcome 
could have resulted. See Hossain v Minister for Immigration and Border 
Protection (2018) 264 CLR 123; Minister for Immigration and Border Protection 
v SZMTA; CQZ15 v Minister for Immigration and Border Protection; BEG15 v 
Minister for Immigration and Border Protection (2019) 264 CLR 421; and MZAPC
v Minister for Immigration and Border Protection (2021) 390 ALR 590 
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Miscellaneous

ü Judicial review applicants must lodge JR application with the FCFCA or FCA 
within 35 days of the ‘date of the migration decision’: MA ss 477(1) / 477A(1)

ü The ‘date of the migration decision’ is defined under ss 477(3) and 477A(3)

ü If late, JR review application must be accompanied by a written application under 
ss 477(2) / 477A(2) for a time extension within which to file the JR application

ü In determining pursuant to ss 477(2) or 477A(2) whether it is ‘in the 
interests of the administration of justice’ to extend the deadline, the FCFCA 
and FCA usually consider the length of, and reasons for, the delay, whether 
the grant of a time extension would bring any prejudice to the respondents 
and the prospects of success at an impressionistic level of assessment

ü Time limitation
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Miscellaneous (continued)

ü Onus of proof is on the JR applicant, including on the issue of materiality

ü Evidence to be admitted usually comprises the decision record/s & the 
evidence available to the administrative decision-maker/s, which might 
include transcript of hearings

ü Pleading several grounds of review tend to be counter-productive

ü Pleadings should clearly articulate the existence of a jurisdictional error, its 
type (e.g. denial of procedural fairness), why the error was made based on 
the facts and evidence and relevant legislative provisions
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Miscellaneous (continued)

ü Stay away from merits review, which can easily be strayed into when arguing 
legal unreasonableness

ü Avoid an “eye keenly attuned to the perception of error”: Minister for 
Immigration and Ethnic Affairs v Wu Shan Liang (1996) 185 CLR 259 
(Brennan CJ, Toohey, McHugh and Gummow JJ)

ü Although appeals of JR decisions should argue why admin decision was/was 
not vitiated with JE, appeals should be pleaded and argued by reference to 
primary judge having erred in making a finding that such admin decision 
was/was not vitiated with JE

ü It is almost never necessary to remind a court that a migration decision 
(usually) can only be quashed if it is vitiated by a JE
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Miscellaneous (continued)

ü BVs are extended by operation of law when a person makes a merits review 
application within the statutory framework

ü BVs are NOT extended by operation of law by reason of a judicial review 
application; a manual, fresh BV application is required

ü But BVs ARE extended by operation of law when a JR decision is being appealed
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Miscellaneous (example of pleadings)

2. The Tribunal’s finding at CB 157[14] that the Applicant’s economic 
circumstances in Australia may present a significant incentive for the Applicant 
not to return to Brazil was illogical and irrational, represented a critical step in 
the Tribunal’s ultimate state of satisfaction that the Applicant did not satisfy the 
criterion in cl 500.212 of Schedule 2 to the Regulations and vitiated the Tribunal’s 
decision with jurisdictional error. 

Particulars

(a) The Applicant provided evidence to the Tribunal concerning his past and 
anticipated salary in Brazil: CB 137; CB 146.  That salary was in the amounts of 
$30,000AUD equivalent (past), and $40,000AUD equivalent (anticipated, which 
the Tribunal did not reject: CB 156-157[11]) per annum.
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Miscellaneous (example of pleadings)

Particulars (continued)

(b) The Tribunal found that:

i) the Applicant earned $30,000AUD equivalent per annum in Brazil immediately before entering 
Australia: CB 156[8]; 

ii) the Applicant earned $28,800AUD and had expenses of $19,800 per annum in Australia: CB 157[14]; 

iii) the Applicant was “earning $9,000 in Australian currency per annum in excess of his expenses”: CB 
157[14]; and 

iv) given the above surplus and the fact “the United United Nations Human Development Index ranks 
Brazil as 79th in the world compared to Australia’s ranking of 3rd in the world”, the Applicant’s 
“economic circumstances in Australia relative to Brazil may present as a significant incentive for [him] 
not to return”: CB 157[14].
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Miscellaneous (example of pleadings)

Particulars (continued)

(c) On the evidence before the Tribunal and its own findings, the Applicant’s past earnings in Brazil and his 
future earning capacity in Brazil were greater than his earnings in Australia.

(d) In the Tribunal’s calculation of the “surplus” of $9,000, the Tribunal failed to account for the impact of 
income tax on the amount of any surplus.

(e) In the circumstances, the Tribunal’s finding at CB 157[14] was one that no logical or rational decision-
maker could have arrived at on the evidence before the Tribunal and in light of its own findings of fact.  

(f) The Tribunal’s finding at CB 157[14] was a critical step in its ultimate decision to refuse to grant the 
Applicant a Student visa and vitiated that decision with jurisdictional error.
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Disclaimer

This presentation is aimed only at legal practitioners and does not purport to
exhaustively discuss all facets of judicial review in migration law. Rather, this
presentation contains only an overview of judicial review in migration law and the
author/s disclaim liability for the reliance of any information contained herein.
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Migration Law: Introduction to Judicial Review

Questions?
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Migration Law: Introduction to Judicial Review

Thank you!
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