
BAYSIDE LAWYERS CPD DAY 17 MARCH 2020

Trustee decision-making -
trustee bona fides and recent 

cases
17 MARCH 2020

CAROLYN SPARKE QC

Introduction

• there is a constant tussle between the right of beneficiaries 
to ensure that a trustee acts properly, and the trustee who 
may wish to keep their decisions , and their accounts, away 
from the beneficiary

• This presentation will look at recent cases which deal with:-
◦ the duties and role of the trustee in making decisions
◦ the provision of account information to beneficiaries

Decision-making

• Obligation of trustee to act ‘properly’:-
“in good faith, upon real and genuine consideration and in accordance 

with the purposes for which the discretion was conferred.” and “ It is an 
established general principle that unless trustees choose to give reasons 
for the exercise of a discretion, their exercise of the discretion can not be 
examined or reviewed by a court so long as they act in good faith and 
without an ulterior purpose: ….. For reasons given above, I would add the 
further requirement, so obvious that it is often not mentioned, that they act 
upon real and genuine consideration”. (Karger v Paul [1984] VR 161  at 
163-164) Generally, that will involve taking relevant matters into account 
and not taking irrelevant matters into account.

- trustees are not required to give reasons of the exercise of their discretion 
(or provide documents which might reveal the reasons)
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Re Owies Family Trust  [2020] VSC 716
• two of the three children of parents who established a family trust 

brought proceedings seeking to remove the trustee and challenge 
discretionary decisions made by the trustee. Father was still alive, 
mother had passed away.

• Trust had assets of $23Million, sizeable income, none of which had 
ever been distributed to the plaintiff children (it had been paid to the 
parents and the defendant 3rd son)

• The proceedings alleged:-
- the amendment to the deed to appoint (3rd son) as appointor and guardian, was 

invalid
- the trustee decisions as to distribution of income were invalid as not being made with 

‘genuine consideration’ of the discretion
- as the discretions were invalid, they were not made at all and therefore fall to the 

default beneficiaries
- the trustee ought be removed, as well as (3rd son) as appointor

Amendment of deed
• The Deed had been amended three times over the years, to gradually remove the role of the two 

parents as guardian and appointor of the trust (originally the parents and no-one after them) and 
appoint the 3rd son in those roles.

• Read the deed! 
• what is the power of amend and how far does it extend
• what steps need to be taken to amend a trust deed

• The argument was that the amendment of the ‘guardian/appointor’ is, in effect an amendment to the 
schedule of the trust deed WHEREAS the amendment power only permitted amendment to ‘the trusts’ 
contained in the deed.

• construe the trust deed before the court - the context of the creation of the deed by the settlor, the 
other terms of the deed, as well as other cases which have dealt with construing similar trust deeds.

• In short, the context of the creation of the deed and its terms generally were to benefit the Owies 
family overall. The settlor must have known, give the ages of the parents, that they would pass away 
before the trust vested, leaving no guardian.  There was no express power to alter the guardian even 
then. 

• The Court held that the power to amend ‘the trusts’ did not extend to amending the guardian. The 
appointment of the 3rd son was invalid.

Amendment - procedure - meetings?
• There was no evidence that the board of the trustee company had met to resolve to 

sign the amending deeds.  The deeds of variation were prepared by a solicitor, 
discussed by the solicitor with them, and signed by each parent as director and 
secretary respectively, but without evidence that the board of the trustee had passed 
a resolution to do so . Were they properly signed?

• ????
• The Court began with the presumption of regularity - an evidentiary presumption 

that “…where an act is done which can only be done legally after the performance of 
some prior act, proof of the later act carries with it a presumption of the due 
performance of the prior act.” (Johnson v Director of Consumer Affairs (Vic) (2011) 34 
VAR 447.)

• The plaintiffs argued that , in the absence of any evidence from the father or in his 
documents, that there had been such a resolution, the presumption should be 
rebutted. The third deed was signed a day after there had been a ‘board meeting’ (a 
meeting in hospital at mother’s bedside, attended by father, mother and solicitor) 
where a formal resolution was passed to appoint a new director, without evidence of 
any similar ‘meeting’ or resolution to sign the variation
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what is a ‘meeting’
• The Court made comment about the nature of a ‘meeting’ where 

the directors are husband and wife (and similar in a ‘family’ or 
‘tightly held’ company), referring to Swiss Screens Australia v 
Burgess (1987) 11 ACLR 756 where it was sufficient to have them 
“concur in some decision in the management of the business of 
the company. If they do, and the event is recorded in a minute 
which accurately states what they concurred in as their 
decision,…” the ‘meeting’ and the minute are valid.

• with some cases - Mercanti v Mercanti (2016) 50 WAR 495.-
extending that to other corporations

-.

Other issues
• an issue also arose because mother’s signature to the meeting was signed by 

3rd son as her attorney.  In fact, his executor was not valid , as having been 
done by him as attorney without registry the power as required by the 
company constitution. 

• However, it did not invalidate the deed, by reason of a clause which 
embodied the ‘indoor management rule’

• the onus was on the plaintiffs to show an invalid execution and they failed to 
meet it.

Amendment - consent of guardian?
• The variations also required the consent of the guardian. There was no evidence 

that mother (as joint guardian at the time) had consented to them. She had signed 
the deeds - as company secretary - and the argument was that she was acting only 
in that role, not her ‘guardian’ role.

• The Court considered the ‘guardian’ role under the deed in question - it is often the 
case that the guardian has a role to approve/veto certain decisions of a trustee, 
and may have the power to remove a trustee. In so acting, the deed will determine 
if the guardian’s power is ‘unfettered’ or whether there is a requirement  to ‘act 
reasonably’ or ‘to give consideration to’ a decision. The role may be a fiduciary one, 
or not, depending on the powered the wording of the deed.

• Here, the role of the guardian was simply to either provide consent or not. Nothing 
more was required. 

• the court inferred that , given her involvement in giving instructions and her 
execution of the document, she consented to it.
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Trust income distributions - Did the trustee validly 
distribute income from year to year? 
• There were no formal ‘resolutions’ to distribute the income in some financial years. 

• If not validly distributed, the ‘default’ clauses applied, with the effect that the income 
not distributed in any given year was held for the default beneficiaries.  

• This would have a dramatic effect on the entitlement to income and whether it has in 
fact been paid to the wrong people - exposing the trustee to personal liability and the 
wrongly paid recipient liable to refund (re Diplock)

• Can also create tax problems for the trust  (Ramsden v Commissioner of Taxation 
[2004] FCA 632). As a result of the trust recipient not being eligible as a 
beneficiary, the trustee made a trust income distribution to a non-beneficiary. The 
legal effect was to deem the ‘default’ beneficiary entitled - leading the beneficiary to 
receiving a tax assessment which they were not expecting; and the trustee having to 
file an amended return - Or, if there is no ‘default beneficiary,’ the trustee paying tax, 
usually at the maximum rate, on income to which no beneficiary is present entitled).

Income distributions - meetings?
• There were some years where there was no document showing any resolution to make 

a distribution. The plaintiffs argued that , as there were no evidence of a meeting 
resolving to make a distribution, there were none.

• The accountant gave evidence of his usual practice - as commonly takes place - he 
contacted his trustee clients ahead of 30 June to ascertain their instructions about trust 
distributions, he prepared tax returns and meeting minutes, which were dated with the 
date of the instructions being given and signed after 30 June. Father concurred with that 
and said that each year he and mother ‘worked out what to do’ and mother conveyed it 
to the accountant.

• The Court found that the presumption of regularity, together with the fact that tax 
returns were filed showing distributions which in fact did match the resolution in the 
years which could found, allowed the court to find that resolutions had been made.

• The fact that documents were signed after 30 June did not trouble the court - such 
documents were evidence of the decision having taken place rather than being 
determinative of the date of the meeting.

- Trustee properly considering the discretion?

• The history between the plaintiffs son and the parents was one where he had a cordial 
relationship with his father, a more distant one with his mother and a drastic fallout with 
his brother (the 3rd son). He was independent in his business. he had received some help 
from the parent she he divorced, but was finically independent. When he learned tat the 
3rd son was play a role in the trust he sent a letter to his parents where he accused the 3rd 
son of potential criminal conduct and asked that he (plaintiff) be appointed director of the 
trustee. That letter got no reply, other letters got no reply and there was no contact for a 
few years.  The plaintiff son met father again in 2016, visited him about once a month and 
they discussed his business and the like.

• the plaintiff daughter had long term disabling medical conditions. She lived in a unit owned 
by the trustee (eventually rent-free, after she had told her mother she had trouble paying 
the rent and also asking for help with medical expenses). She was estranged from mother 
and from father for many years at differing times. She received small occasional cash gifts 
from mother and had a cordial but not close relationship with her.  She wrote other father 
at one stage to notify a problem with the plumbing to which he responded that she was 
‘neglectful’ and that it was ‘her responsibility’.

• in 2019 the trustee agreed to distribute the unit to the daughter.
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- in 2019 after mother died, the daughter indicated her desire to make a family provision application

- in 2019 the income - about $1Million - was distributed to father as to 100%
- for the years before that, the income had in each year been distributed 40% father, 40% 3rd son, 20 mother ( as she had signi
- The trust distributions were challenged on the basis that the plaintiff children were never asked by the trustee about their 

- It was also argued that such ‘reasons’ as were given showed improper considerations - mother told 3rd son that daughter ‘was a s

14

- Plaintiffs relied upon Sinclair v Moss [2006] VSC 130,: “If it can be shown that the 
trustees considered the wrong question, or that, although they purported to consider 
the right question they did not really apply their minds to it or perversely shut their 
eyes to the facts or that they did not act honestly or in good faith, then there was no 
true decision and the court will intervene.”

- If a decision is made properly, the court will not interfere with it, or second-guess the 
merits of it or the weight given to any particular aspect of it.

- The trustees said the parents did know about the general nature of the children’s 
positions, that they knew daughter lived rent- free in a unit and had received a 
sizeable cash gift from a friend. They knew the son was in business and doing 
alright.

- The court did not overturn the exercise of the discretion in most years. It considered:-
- the trustee may have learned information from another source - the parents - they     

were estranged from the plaintiff son for two years, but had general information 
about how he was going, and did see him on occasion.

- in 2019 the trust had information for the originating motion filed in the 
proceedings

- the daughter had contact on and off over the years and occasional contact with 
mother about apartment -related matters. It is likely that the plaintiff son told the 
parents of the daughter’s situation.

- Court held it was sufficient to infer that the parents were informed about her situation

• However, over a few years, when there was estrangement between 
parents and child, and no source of information about their financial 
positions, the court held that the trustee failed to make proper 
determination.   

• It noted the requirement - as said in Telstra Super Pty Ltd v Flegeltaub - for 
a trustee to actively make enquiry if it does not have information.

• Otherwise the court noted that decisions which distributed income to 
beneficiaries who really did not need it, were not for that reason 
‘grotesquely unreasonable’. It was not for the court to assess the wisdom 
of a decision but whether it was made ‘on real and genuine consideration’. 
A purely needs- based analysis was not what was required. further, in 
2019 ( when father got $1Million) they knew of the children’s financial 
positions through their affidavit in the proceedings, and the fact that the 
daughter had recent been promise the Unit.
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Removal of trustee?
• The plaintiffs argued, based on Nicholls v Louisville Investments Pty Ltd, and Re Whitehouse 

that, in effect it was not proper to use a discretion to favour oneself year after year; and where 
there had been animosity between trustee and beneficiary, the court could have no 
confidence in the future proper administration of the trust. The argument was made that the 
role of an independent director/trustee did not assist where that person in effect operated at 
the direction of the other trustee (as they said a the case with the solicitor-director here). They 
pointed to the solicitor-trustee refusing to provide documents, mis-stating the duty of the 
trustee; the parents saying that the assets were ‘theirs’, failing to maintain the daughter’s unit 

• ????

• The court did not remove the trustee - saying that the past dealings did not necessary strip it 
of confidence in the future administration of the trust.

• It noted that the director the trustee had erred in interpreting the trust amendment powers, 
but that there was complexity in that question. The Court noted that it had not found a failure 
to take proper matters into account in the 2019 year and that the trustee had in fact distorted 
the unit to the daughter in that year.  The court did not accept that what could be seen , in 
isolation, to be troubling but small events, overall cast doubt on the ability of the trustees to 
properly manage the trust.

Wareham v Marsella [2020] VSCA 92
(Marsella; Marsella v Wareham (no 2) [2019] VSC 
65 ) 

• Mrs Marsella had died, leaving a second husband and two adult children of her first marriage. She 
appointed the second husband executor and made gifts to him of a life interest in property A, 
and an absolute gift of property B to her children.

• They had two disputes - he bringing a family provision claim and a further dispute about the 
daughter’s conduct of the super fund.   Mrs Marsella’s daughter was the remaining trustee of her 
SMSF. Her daughter appointed her husband as second trustee and determined to pay the death 
benefit to herself. That decision was challenged by Mrs Marsella’s second husband.

The issues in dispute were whether:
• the daughter had correctly exercised the trustee’s discretion in paying the death benefit to 

herself
• the decision to pay the death benefit to the daughter was a conflict of interest.

The Court considered the following evidence:
• correspondence between daughter’s solicitor and husband’s solicitor
• advice provided by the fund’s accountant
• the resolutions recording the trustee’s decision to pay the death benefit
• the surrounding circumstances of the disputes arising in the deceased estate

18

Based on the evidence, the Court found the daughter, as trustee:
• had made a decision which was ‘grotesquely unreasonable’ in that the husband of 

many years was denied all benefit
- did not understand her duties to consider the other eligible beneficiaries of the death 

benefit (including the husband and the executor of the estate)
• was either ignorant of or had deliberately mischaracterised the true circumstances
• had denied her conflict of interest in being a trustee and eligible beneficiary (despite 

the conflict being clear)
• wrongly concluded the discretionary decision allowed the trustees to pay the death 

benefit without a genuine consideration of the trustee’s duty to exercise the power in 
good faith

• had not tried to resolve these issues by seeking proper advice
The daughter’s correspondence went so far as to claim that the second husband ‘had no 
interest’ in the superannuation fund, and the trustee ‘had no duty’ toward the other 
potential beneficiaries. This was clearly wrong.
The daughter was removed as the trustee of the SMSF, as the court decided she 
exercised her discretion in bad faith and without proper consideration of the relevant 
issues. She must repay the death benefit and the new trustee (likely to be an 
independent person) will remake the death benefit determination.

An appeal was dismissed, with the court of appeal affirming the trial Judge’s approach.
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Trust accounts - Entitlement of beneficiary to 
be provided with accounts as ‘trust documents’.

• beneficiaries of ‘fixed’  trusts are entitled to accounts (O’Rourke v 
Darbishire [1920] AC 581,) a beneficiary with a vested or contingent 
interest under a fixed trust, or an object of a discretionary trust has 
a prima facie entitlement to inspect and copy all ‘trust documents’ 
(“the proprietary approach”).  (adopted in Breen v Williams)

• a ‘distant’ object of a discretionary trusts was entitled to accounts 
in: Schmidt v Rosewood trust [2003] UKPC 26; [2003] 2 AC 709

• BUT - Schmidt applied a different approach 

20

- However, not so simple - In fact, Schmidt said that ‘no beneficiary (least of all a 
discretionary object) has any entitlement as of right to disclosure of anything which 
can plausibly be described as a trust document’. The Court considered that the 
power was founded in the exercise of the Court’s inherent jurisdiction over the 
administration of trusts (the ‘discretionary approach’). Orders for accounts were 
granted to the discretionary object as a matter of discretion. Under the 
‘discretionary approach’ the questions relevant to a court in forming a discretionary 
judgment as to whether or not it should compel the disclosure of trust information:

... whether a discretionary object (or some other beneficiary with only a remote 
or wholly defeasible interest) should be granted relief at all; what classes of 
documents should be disclosed, either completely or in a redacted form; and 
what safeguards should be imposed (whether by undertakings to the court, 
arrangements for professional inspection, or otherwise) to limit the use which 
may be made of documents or information disclosed under the order of the 
court. (per Lord Walker)

- Noting that documents likely to reveal information about the trustees’ exercise of 
their discretion and/or communications between the trustees and the settlor or 
other beneficiaries are NOT amenable to production ( In re Londonderry’s 
Settlement [1965] Ch 918). That extends to correspondence between beneficiaries 
and trustees providing information as to why they should receive a distribution from 
the trust.

What is the position in Victoria 
at present

• Deutsch v Trumble, Hargrave J applied the proprietary approach.

• There are single judge cases in both Victoria and NSW which have 
followed one or the other approach.

• recently,  Chan v Valmorbida Custodians Pty Ltd (Ruling) [2020] 
VSC 590
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- dispute between C ( widow of a V family member) and various entities associated with 
the V family, including discretionary trusts of which V-controlled entities are trustees.

- C issued proceedings seeking removal of the trustee and raising disputes about the 
administration of the trust and the veracity of the trust accounts; trust had raised 
disputes re ownership of a particular property.

- C sought to see ‘trust documents' 
- C (and her children) are discretionary objects of the V-controlled trusts
- On the pleading there was a dispute as to whether C was a beneficiary of one 

particular fixed trust amount, or remained solely a discretionary object.

- Questions for the court (paraphrasing Delany J)
1. Whether a beneficiary has a prima facie entitlement to inspect and copy all 

‘trust documents’ (‘the proprietary approach’) OR whether there is no such right and 
the Court has a discretion whether or not to make an order for inspection.

2. If the proprietary approach is the correct approach, does it apply to 
discretionary objects?

3. If the proprietary approach is the correct approach, should the class of 
documents ordered to be made available for inspection be a limited class only or 
subject to any and, if so, what ‘carve-outs’.

4. If the correct approach is the discretionary approach:
(a) is it appropriate for an order for inspection of trust documents to be made and,
(b) if so, what is the appropriate scope and content of any such inspection order?

Decision
• The ‘proprietary ‘ approach applied - to a trust beneficiary

• It does not apply to a solely discretionary object

• BUT, the dispute as to whether C was a beneficiary of one particular 
fixed trust amount, or remained a discretionary object - hadnt yet 
been determined and the court declined to treat her right as ‘fixed’ 
rights

• Thus, the ‘discretionary approach’ applied in this case.

24

• How the court applies that approach:-
- ‘broadly speaking a trustee has a duty to provide beneficiaries with accurate 

information concerning the administration of the trust and to permit 
examination of documents that relate to the trust and its administration’ 
(Mandie v Memart Nominees Pty Ltd )

- the discretion requires balancing competing interests  different for each case 
— the court found the ‘list’ of matters in Erceg v Erceg [2017] NZSC 28; (2017) 
1 NZLR 320, 338–9 [56]. useful: (paraphrasing)

(a) The documents that are sought. Different considerations may apply to basic documents 
such as the trust deed and more remote documents such as the settlor’s memorandum of 
wishes.
(b) The context for the request and the objective of the beneficiary in making the request. 
Required for meaningful monitoring of the trustee’s compliance with the trust deed in the 
administration of the trust? Has disclosure been made to other beneficiaries. No improper 
motive of beneficiary seeking information?
(c) The nature of the interests held by the beneficiary seeking access. The degree of 
proximity of the beneficiary to the trust (or likelihood of the requesting beneficiary or others 
in the same class of beneficiaries benefitting from the trust) (cont…)
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(cont…)
(d) Whether there are issues of personal or commercial confidentiality. Recognition 
should be given to the need to protect confidential matters of a personal or commercial 
nature. Any indications in the trust deed itself about confidentiality?
(e) Whether there is any practical difficulty in providing the information. Is it difficult or 
expensive to generate or collate?
(f) Whether the documents sought disclose the trustees’ reasons for decisions made by 
the trustees. It would not normally be appropriate to require disclosure of the trustees’ 
reasons for particular decisions.
(g) The likely impact on the trustee and the other beneficiaries if disclosure is made. In 
particular, would disclosure have an adverse impact of the beneficiaries as a whole that 
would outweigh the benefit of disclosure to the requesting beneficiary? In the case of a 
family trust, this may include the possibility that disclosure would embitter family feelings 
and the relationship between the trustees and beneficiaries to the detriment of the 
beneficiaries as a whole. However, on the other hand, non-disclosure may have a similar 
effect.
(h) The likely impact on the settlor and third parties if disclosure is made. 
(i) Whether disclosure can be made while still protecting confidentiality. Copies of 
documents supplied to a beneficiary need to be redacted to ensure non-disclosure of 
confidential information?
(j) Whether safeguards can be imposed on the use of the trust documentation. Examples 
would include undertakings and inspection by professional advisers only and other 
safeguards to ensure the documentation is used only for the purpose for which it was 
disclosed.
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- Some previous discovery had been provided, which revealed gaps in the 
documents provided.   The critical account entries in dispute were not the subject 
of any bank account statement or file note which explained them

- reasons were given for the documents sought - to ascertain and verify various 
accounting entries from their underlying documents.

- The documents were likely to be voluminous, and there was debate about the 
extent of production which ought to take place, and whether it should await 
further discovery which was due to take place. 

- The court held that ‘discovery’ and ‘trust document production’ were different and 
that one was not a substitute for the other.

- ‘Trust document production’ was not to be delayed until ‘discovery’

What are ‘trust documents”
What are ‘trust documents”

- not a defined category (save for the circular definition given in Londonderry’s settlement that 
they are documents, in effect, ‘which the beneficiaries are entitled to see’)

- the trust deed and trust accounts are the basic documents it would be hard to resist (Erceg at 
[59])

- the closeness of the beneficiary asking for documents has bearing on the extent of 
production

- more likely to be produced if required for ‘meaningful monitoring’ of the trust

- does include professional advice : “Documents containing professional advice taken by the 
executors as trustees contain advice taken by trustees for their cestuis que trust, and the 
beneficiaries are entitled to see them because they are beneficiaries.” (In re Londonderry’s 
Settlement, quoting O’Rourke v Darbishire at 626-7)  

Orders were made for account documents, meeting minutes, any underlying documents which 
explained account entries, document recording advice about administration of the trust and a 
range of others 
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