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CONTEXT

Topic: Enforcement of security interests

1. Refresh: Key principles / issues to consider 

2. Update: Recent cases

Purpose: Maximise your client’s commercial position

By adopting the best legal strategy

To support the advantageous bargain originally agreed
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SCOPE
1. Enforcing registered mortgages

• Sale

• Possession

• Foreclosure

2. Enforcing equitable securities

• Compelling production of the certificate of title

• Obtaining an order for judicial sale of property

3. Resolving unconventional ‘security’ scenarios

• Sale and partition between co-owners

• Direct transfer of property between parties

1. Registered Mortgages

• Power of sale

• s.77 of Transfer of Land Act 1958

• Nicola Properties Pty Ltd v Vie De L’eau Pty Ltd [2020] VSC 728

• Entering into possession

• s.78 of Transfer of Land Act 1958

• Westpac v Hines [2020] VSC 715

• Foreclosure

• s.79 of Transfer of Land Act 1958

Preconditions
s.76 of Transfer of Land Act 1958

• default in payment of any: (1) principal (2) interest (3) annuity; or

• default in performance/observance of any express/implied covenant; and

• default continues for one month or such other period expressly fixed; then

• notice in writing served on: 

(1) the mortgagor or grantor of the annuity; and 

(2) such other persons as appear by the Register to be affected, 

to pay the money owing or to perform and observe the covenants (as the 
case may be).
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Power of Sale
s.77 of Transfer of Land Act 1958

• Power arises after one month of non-compliance with s.76 notice.

• Mortgagee must act in good faith and have regard to mortgagor’s interests.

• Application of proceeds:

(1) costs, charges and expenses properly incurred incidental to sale and 
consequent on default;

(2) moneys due or owing under mortgage/charge;

(3) money owing under subsequent mortgages/charges;

(4) residue to mortgagor or into Supreme Court.

Power of Sale
Nicola Properties Pty Ltd v Vie De L’eau Pty Ltd [2020] VSC 728

• Property sold by Second Mortgagee.

• Mortgagor seeks taking of account.

• Mortgagees paid out, surplus retained for anticipated future legal costs. 

• Incorrect interest calculation in notices of default (lower rate).

• Mortgagees recalculate higher interest and deduct from proceeds.

Held:

• Mortgagee not entitled to revisit interest back to the beginning of the loans.

• Mortgagee may retain anticipated costs for taking of accounts app, BUT 

• No entitlement where mortgagee engaged in unreasonable conduct or 
misconduct.

Entering into possession
s.78 of Transfer of Land Act 1958

• Power arises upon default in payment of principal sum or interest or 
annuity or any part thereof.

• Mortgagee may:

 enter into possession by receiving rents and profits; or

 bring an action of ejectment to recover the land.

• If mortgagor is lessee, then mortgagee in possession is subject to and 
liable for the payment of the rent reserved and the performance and 
observance of the covenants contained or implied in the lease on the 
part of the lessee.
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Entering into possession
Westpac v Hines [2020] VSC 715

An example of the recommended approach:

• Issue writ seeking order for possession-
 proper execution of the loan documents and mortgage;

 mortgagor default under the mortgage;

 amounts remain owing under the applicable loan documents;

 demands/ default notices issued in accordance with loan/mortgage 
documents and s.76 TLA.

• Summary judgment application (assuming no meaningful defence).

• Do not seek order for monetary sum (therefore debt amount irrelevant).

Foreclosure
s.79 of Transfer of Land Act 1958

• Application to Registrar in the approved form.

• Key requirements:
(1) default in payment of principal or interest;

(2) default continuing for six months after due time for payment;

(3) land offered for sale at public auction within two years prior;

(4) amount of highest bidder not sufficient to satisfy the secured 
moneys and sale expenses;

(5) notice of intended foreclosure served on mortgagor and every 
person appearing from the Register to have any estate or interest in 
the mortgaged land.

2. Equitable Securities

• Compelling production of the certificate of title

• s.86 of Transfer of Land Act 1958

• s.116A of Transfer of Land Act 1958

• Fincore v Webb [2020] VSC 831

• Obtaining an order for judicial sale

• s.91 of Property Law Act 1958

• Hycenko v VHY Enterprises Pty Ltd & Ors [2020] VSC 834
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Production of the CT

s.86 of Transfer of Land Act 1958

• If subsequent mortgagee requires registration, first mortgagee must 
(at subsequent mortgagee’s cost) produce certificate of title (or 
administrative notice if no certificate exists) to the Registrar.

s.116A of Transfer of Land Act 1958

• Registrar or any ‘interested person’ may apply to Court (or VCAT if 
land subject to VCAT order) to produce a certificate title or 
document.

Production of the CT
Fincore v Webb [2020] VSC 831

• Equitable mortgagee is ‘interested person’ for the purpose of s.116A TLA.

• Under PEXA system (Electronic Conveyancing National Law) an electronic 
certificate of title may only be given to a ‘Subscriber’.

• Consideration of wording of orders giving mortgagee an ‘entitlement’ to 
the relevant certificate of title.

Order for Judicial Sale
s.91 of Property Law Act 1958

• An equitable mortgagor may seek judgment or order for sale. 

• The Court has discretion to: 

 direct a sale of the mortgaged property on such terms as it thinks fit, 
including the deposit in Court of a reasonable sum fixed by the Court 
to meet the expenses of sale and to secure performance of the 
terms; 

 direct a sale without determining the priorities of incumbrancers; 
and

 make a vesting order in favour of a purchaser conveying the 
mortgaged property, or appoint a person to do so, subject or not to 
any incumbrance.
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Order for Judicial Sale
Hycenko v VHY Enterprises Pty Ltd & Ors [2020] VSC 834

An example of approach and appropriate orders:

• Declaration as to equitable interest.

• Some initial latitude in relation to precise amounts owing.

• Some latitude arising from impacts of COVID restrictions.

• Court appointed solicitor to manage conveyancing process.

• Requirement for real estate agents proposals.

• An incremental Court process with multiple directions hearings.

3. Unconventional security

• Some transactions and situations do not result in a traditional 
mortgage/charge security that can be enforced in the conventional way.

• Some clients may claim an entitlement or interest in land differently… 

• Sale and partition between co-owners?
• Part IV of the Property Law Act 1958

• Direct transfer of property?
• s.103(1) of Transfer of Land Act 1958

Formal Co-ownership
Part IV of the Property Law Act 1958

• A co-owner of land may for an order that:

 the sale of land and division of proceeds among co-owners; and/or 

 the physical division of the land among co-owners. 

• Sale is preferred unless more just and fair to physically divide. [s.229]

• A co-owner of land may apply for a taking of accounts. [ss. 28A & 234]

• VCAT has exclusive jurisdiction unless:

issue of co-ownership arises in Supreme/County Court proceeding; or 

Supreme or County Court considers special circumstances exist (subject 
matter is complex or does not fall within VCAT jurisdiction).
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Direct Transfer of Property
s.103(1) of Transfer of Land Act 1958

• In any proceeding relating to land or any instrument or dealing in respect 
land, the Court (or VCAT) may direct the Registrar to make any amendments 
to the Register or otherwise to do any act or make any recordings necessary 
to give effect to any judgment or order of the Court (or VCAT).

Marchesi v Registrar of Titles [2010] VSC 524

• The powers conferred by s.103(1) should be exercised with caution.

• It is not necessary to exhaust every other avenue if doing so would not 
serve any practical purpose but rather would only serve to delay an 
inevitable application under the section at a later time.

Key Takeaways

1. Registered security is generally best, so registration is the usual first step.

2. Compliance with all contractual and statutory requirements for default 
notices and demands is critical – carefully settle your clients’ notices!

3. Be prepared for multiple/incremental steps during the enforcement 
process – use this as a method for gaining judicial confidence.

4. Consider invoking broader powers of Courts and VCAT in applicable 
circumstances where a standard mortgage/charge might not exist.
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