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Introduction
Mediation has been described as a form of assisted

“without prejudice” negotiation.1 It is enabled and

facilitated by confidentiality and privilege, as well as by

statute and legal and equitable principle. Without confi-

dentiality and the without prejudice privilege, the parties

would be unwilling to negotiate with the other party for

fear that what they said during negotiations may be used

against them if the matter went to court. Indeed, confi-

dentiality has been described as the sine qua non of

mediation.2 But what is confidentiality and how is it

underpinned in the mediation context? In order to

answer this question it is necessary to distinguish

between, and define, the terms confidentiality and privi-

lege as, although they are related concepts, they cover

different areas.

Confidentiality
In the context of mediation, confidentiality means

that which is confidential both as between the parties as

well as between the parties and the mediator. In a

mediation context, the basis of confidentiality is contract

— rights and obligations of confidentiality primarily

arise from the mediation agreement itself but also from

statute,3 as well as from common law and equitable

principles. At least the contractual rights and obligations

are of a tripartite nature. As with an arbitration agree-

ment, the terms of a mediation agreement will bind the

parties as well as the third party neutral4 appointed

pursuant to it.5

Mediation will be assisted, or even enabled by,

legislative and also court intervention.6 For example, in

Victoria each of the Acts which establish the respective

Victorian Courts and various rules of court provide

assistance to mediation and other alternative dispute

resolution (ADR) processes by legislating that:

• the court may, at the instance of the parties or of its

own motion, refer a proceeding to mediation7 or

other form of ADR;8

• unless all of the parties who attend the mediation

otherwise agree in writing, no evidence of any-

thing said or done by any person at the mediation

can be admitted at the hearing of the proceeding;9

and

• a mediator to whom a civil proceeding (or part) is

court referred has the same protection and immu-

nity as a judge.10

To what extent is confidentiality enforceable?
A confidentiality provision in a mediation agreement

will be enforceable like any other contractual term.11

This will primarily depend on the terms of the particular

contract, as well as any applicable legislation and legal

or equitable principles.12 Any of the parties and also the

mediator may enforce a confidentiality provision.13

Courts will generally lend their support to upholding

confidentiality except where it is necessary in the

interests of justice for the evidence to be given.14

Without prejudice privilege
Without prejudice privilege, on the other hand, becomes

important in relation to any proceedings that arise out of

a mediation.15 This privilege means that if statements

are made “without prejudice”, their contents cannot be

put in evidence without the consent of all relevant

parties.16 Such statements will be so made where parties

are endeavouring to settle the whole or part of a

dispute.17 Parties in a mediation cannot speak freely if

they must constantly monitor every sentence with their

lawyers and advisors.18 In litigation the privilege will

often relate to an offer of a compromise,19 or a “without

prejudice save as to costs letter”.20 It is possible that

some settlement discussions will be “on the record” and

others will be “off the record”, such that part of the

discussion will be privileged but the rest will not be.21

Federally, and in several states including New South

Wales and Victoria, the without prejudice privilege has

been codified under the Uniform Evidence Act in the

following terms:22

Evidence is not to be adduced of:
(a) a communication that is made between persons in

dispute, or between one or more persons in dispute
and a third party, in connection with an attempt to
negotiate a settlement of the dispute; or

(b) a document (whether delivered or not) that has been
prepared in connection with an attempt to negotiate
a settlement of a dispute.

The basis and scope of the privilege
The basis of the without prejudice privilege is that

parties should be encouraged, as far as possible, to settle

their dispute without resorting to litigation and should
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not be discouraged in their negotiations by knowledge

that anything that is said in the course of such negotia-

tions may be used to their prejudice in the course of a

legal proceeding. In other words, the parties should be

encouraged to be frank and “put their cards on the

table”.23 Another basis of the rule is the express or

implied24 agreement of the parties themselves that

communications in the course of negotiations should not

be admissible in evidence if, despite negotiations, a trial

ensues.25

The without prejudice privilege is only relevant to

court proceedings and exists as between the parties. It is

not a privilege of the mediator.26 The parties can waive

the privilege, as can be done in the example already

given, by stating that part of their conversation is “off

the record” while the rest is not.

Separately, legal advice/litigation privilege may also

attach to statements or documents which are made or

produced in mediation. The disclosure of such docu-

ments to the mediator, or even the other parties, during

the course of the negotiation will not waive that privi-

lege.27

Exceptionstothe“withoutprejudiceprivilege”
The without prejudice privilege is subject to, and

must be seen in the context of, its various common law

exceptions, at least in those states and territories not

governed by the Uniform Evidence Acts. In the latter

jurisdictions, the specified legislative exceptions will

apply.28 As mediation is simply a form of assisted

without prejudice negotiation these exceptions will also

apply to negotiations occurring during a mediation.29 If

an exception applies, the relevant communications will

be able to be adduced as evidence in a proceeding. The

exceptions include30 whether the without prejudice com-

munications resulted in a concluded settlement or com-

promise,31 whether a concluded agreement entered into

as a result of without prejudice negotiations should be

set aside on the grounds of some vitiating circumstance

at law, in equity or under statute,32 if the exclusion of the

evidence would act as a cloak for perjury, blackmail or

other impropriety,33 or if communications or documents

revealed during mediation relate to the existence or

possible existence of objectively provable facts, or

matters which one of the parties was already aware of.34

The exceptions to the without prejudice privilege or

the exclusion of evidence of settlement negotiations

contained in s 131 of the Evidence Act 1995 (Cth) and

corresponding state and territory legislation are similar

to the common law exceptions.35

The mediation agreement
As stated, the primary basis by which it may be said

that mediations are confidential are the express (and

implied36) terms of the mediation agreement. The agree-

ment between the parties will be supplemented by

statute and the general law of confidential information.37

This highlights the great importance to the mediator, as

well as to the parties, that there be an effective tripartite

mediation agreement.

From the mediator’s point of view, a formal agree-

ment is essential for a number of reasons, including:

• to provide for his or her immunity which will not

automatically be provided for unless the mediation

is court ordered. If the mediation is court ordered,

then, in Australia, there are various provisions

which give the mediator the same immunity from

suit as a judge enjoys;38 and

• to precisely demark the obligations of the parties

and the mediator insofar as confidentiality and

other matters (rate and deposit of fees) are concerned.

It has been suggested that nationally mediation agree-

ments generally take a similar form in relation to

confidentially.39 The mediation agreement will com-

monly provide that both the mediator and the parties

must not disclose to any person (other than the parties’

professional advisers for the purposes of the mediation)

information obtained during the mediation without the

prior written consent of the parties, unless compelled by

law to do so. There will commonly be a separate

confidentiality agreement for non-parties who attend the

mediation. The confidentiality clause will aid negotia-

tion even if a settlement agreement is not reached and in

Australia an agreement to negotiate may be legally

enforceable if it is clearly or unequivocally expressed.40

On an international level
Internationally, similar protections to those provided

in this country are given by such instruments as the

United Nations Commission on International Trade Law

(UNCITRAL) Model Law on International Commercial

Conciliation.41 Of relevance in the European Union is

the EU Directive on certain aspects of mediation on civil

and commercial matters.42

Conclusion
We have examined the concept of confidentiality in

mediation, which is primarily the contractual right and

obligation express or implied under the mediation agree-

ment, as augmented by the common law, equity and

statute, and the without prejudice privilege which has

common law origins and has been codified at least in

parts of Australia. Together, these measures seek to

provide for a confidential mediation environment where

the parties can work with the mediator through without

prejudice negotiations to achieve an agreed resolution.
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While these measures create an evidentiary 9black hole9

so that not all relevant evidence will be before the court

which decides the dispute, the creation and facilitation

of a free and frank negotiation environment conducive

to resolving disputes is evidently considered to be worth

the cost.43
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