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The courts of this country should not be the places

where resolution of disputes begins. They should

be the places where the disputes end after alterna-

tive methods of resolving disputes have been

considered and tried.

– Sandra Day O’Connor

The availability of effective alternative dispute reso-

lution (ADR) is integral to supporting and enabling

performance of the range of agreements which underpin

international commerce. Australia is an attractive venue

for international commercial arbitration, and other forms

of ADR. It is a Model Law country and has been a party

to the New York Convention for many years.

Introduction
The increasing internationalisation of trade has led to

agreements between businesses of different nationalities

and across multiple jurisdictions becoming more com-

monplace. Cooperative agreements between commercial

entities from different countries take many forms, with

joint ventures being an example.

In recent years, joint ventures have become a popular

business vehicle for Australian companies, especially in

the resources sector, to gain access to opportunities and

markets in foreign countries. In the current environment

of commodity price volatility and uncertainty in finan-

cial markets, joint ventures arrangements are often

considered a safer option than an outright merger or

acquisition of a new business.1 Entering into a joint

venture enables companies to share scarce capital resources

and project-specific risk, while leveraging their relative

organisational strengths, be it technical, commercial or

financial. Despite the relative advantages that joint

ventures may have in a given commercial context, a

number of problems common to these types of agree-

ment can and frequently do arise.2 By its nature a joint

venture is an alliance between two or more companies,

often with differing corporate cultures, that have a stake

(often 50/50) in an independently operated business

entity. Although one partner is usually charged with

running the operation, every major decision affecting the

business needs to be made by the board of each of its

owners, given that the project is under joint control.

Disputes commonly arise around:

• capital calls to be paid by each joint venture

partner,

• the question of who retains the ultimate veto on

major decisions of the entity,

• the percieved failure to participate appropriately in

the business,

• misusing joint venture assets, and

• the dilution or compulsory buyback consequences

when a party is in default of the agreement.

Anticipating the nature of disputes that are likely to

occur, and obtaining the meaningful input of one’s

client, is essential to matching appropriate ADR mecha-

nisms with the different type and levels of diputes that

may arise when considering dispute resolution clauses.

Dispute resolution clauses in agreements of an inter-

national nature need careful consideration and crafting

in order to ensure that the agreement remains resilient

for its intended duration. The content and flow of dispute

resolution clauses are often considered in a deal envi-

ronment overshadowed by the focus to reach agreement

on the content and wording of the commercial clauses of

the draft contract. Astute and informed drafting of the

commercial terms is as important to ensuring resilience

of the contract in future as is focus and diligence in

drafting the dispute resolution provisions most appropri-

ate to the conract. This article focuses on arbitration, its

Australian and international context, and the world class

enabling environment Australia has developed to sup-

port dispute resolution in international trade agreements

through local laws and institutions.

Australia — hub for international arbitration
International commercial arbitration is a consensual

dispute resolution process for transnational commercial

disputes.3 As an important aspect of international com-

merce, it has in recent decades proven spectacularly

successful and is recognised as the preferred method for

resolving such disputes.4 Its proliferation has led to the

development of an “internationally recognised harmonised

procedural jurisprudence”,5 which combines the best

practices of both the civil and common law systems,

taking into account diffuse cultural and legal back-

grounds and philosophies. The new jurisprudence is
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establishing a generally accepted procedure for dispute

resolution which is of benefit to international arbitration,

as well as modern jurisprudence generally.6

Arbitration (international and domestic) is readily

distinguishable from other forms of ADR and has been

described as “litigation in the private sector”.7 It is seen

to offer many advantages over litigation including the

choice of a neutral seat, confidentiality, expedition, party

autonomy, flexibility in procedure, relative informality,

the ability to choose the “judge”, and transnational

enforceability of awards in other New York Convention

countries. These perceived advantages are integral to its

success.

The commonwealth and state parliaments have recently

legislated to improve the laws that govern commercial

arbitration both internationally and domestically which

has served to enhance Australia as an arbitration friendly

venue.8 Superior courts have established specialist arbi-

tration lists to facilitate the resolution of disputes by

arbitration. The Australian International Disputes Centre,

now the Australian Disputes Centre (ADC) has been

established in Sydney as Australia’s leading dispute

resolution venue. Recently the Melbourne Commercial

Arbitration and Mediation Centre (MCAMC) was launched

as part of a national arbitration grid of excellence.9 The

Perth Centre for Energy and Resources Arbitration

(PCERA) was recently established as a specialised

arbitral institution to coordinate and facilitate the reso-

lution of disputes in the energy and resources sector.10

The recent High Court decision in the TCL case,11

confirming in emphatic terms the constitutional validity

and juridical basis of the International Arbitration Act

1974 (Cth),12 has emphasised this process.

While international commercial arbitration (ICA) is

still the preferred process for resolving transnational

commercial disputes, consumers of ICA are increasingly

demanding that other forms of ADR such as mediation

and facilitated negotiation are readily available as an

adjunct to the ICA process.

What are the essential and foundational
characteristics of arbitration?

Arbitration agreement — the foundation of the
arbitral process

The foundation of the arbitral process is the agree-

ment by which the parties refer their disputes to arbitra-

tion. Once a binding arbitration agreement is entered

into, the parties will be subject to it so that if a dispute

arises which falls within its scope, the dispute must be

resolved by arbitration (if a party requires it). Unless

settled by agreement, often reached through mediation,

the arbitral process will culminate in an award capable

of enforcement with curial assistance. The arbitration

agreement’s terms will bind the parties, as well as the

arbitrator appointed pursuant to it.13

An essential quality of the arbitration agreement is

that it is considered to be a contract independent of the

contract in which it is contained. On this basis, the

arbitral tribunal can rule on its own jurisdiction even if

the underlying contract has been terminated or is set

aside.14

An arbitration agreement will commonly deal with

such matters as:

• the types of disputes which fall within its terms;

• the seat of the arbitration (which will determine

the lex arbitri);

• the law according to which the dispute will be

determined (the lex causa);

• a set of procedural rules;

• the number of arbitrators and their appointment;

and

• the language of the arbitration.

Parties may decide to incorporate the rules of a

recognised arbitration institution and adopt the institu-

tion as the appointing authority, or to proceed ad hoc.

In Australia it is possible to use both international and

local arbitral institutions. The major arbitration institu-

tions, such as the ICC, LCIA; regionally, the SIAC,

HKIAC, KLRCA, and CIETAC; and in Australia, the

ACICA, ADC and PCERA, have recommended arbitra-

tion clauses, or the parties can devise their own,15 and

also have other forms of ADR, principally mediation, as

part of a suite of ADR services.16

Scope of agreement
An issue that often arises concerns the scope of an

arbitration clause — whether a particular dispute falls

within its terms. If it does (in the face of opposition), the

matter (or part) cannot be litigated in the courts. This

issue will often arise when a court is asked to stay a

court proceeding on the ground that the issues fall within

the terms of an arbitration agreement.17

Arbitrability
A similar issue is the question of arbitrability which

involves determining which types of dispute may be

resolved by arbitration and which must go to court. This

determination will be made initially by the arbitral

tribunal, but may ultimately be made by courts of

particular states applying national laws. Despite the

principle of party autonomy, there are disputes which by

their very nature must be determined by the courts, for

example, insolvency, criminal proceedings, divorce, or

registration of land or patents.18
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International arbitration dependent on local
laws

For international commercial arbitration to operate

and be effective, the process must be supported by at

least two bodies of national, or local, laws: first, the lex

arbitri, which will give legal force and effect to the

process of the arbitration; and second, national laws

which enact or legislate for the enforcement mecha-

nisms of the New York Convention (NYC).19

The NYC is the single most important factor explain-

ing the success of international commercial arbitration.

So far at least 148 countries have acceded to it. The

Convention is primarily concerned with two matters:

• the recognition of, and giving effect to, arbitration

agreements; and

• the recognition, and enforcement, of international

(non-domestic) arbitral awards.

It achieves the first by requiring a court of a contract-

ing state to refer a dispute which has come before it, and

which falls within the scope of an arbitration agreement,

to arbitration; and the second by enabling the successful

party to an arbitration award to easily and simply

enforce the award in any country which is a party to the

convention in accordance with that country’s arbitration

laws.20

Model Law — a template arbitration law
The next most influential international legal instru-

ment in the present context is the United Nations

Commission on International Trade Law Model Law

(UNCITRAL) on International Commercial Arbitration,

commonly known as the Model Law. The Model Law is

not legally effective on its own, but is simply a template

for legislation for an arbitration law (a lex arbitri) which

may be enacted by individual states.21 The Model Law

has no referece to mediation or other forms of ADR.

In Australia, the lex arbitri is the International Arbi-

tration Act 1974 (Cth) (IAA). One of its stated objects is

to give effect to Australia’s obligations under the NYC,

as well as to give effect to the Model Law and the

International Centre for Settlement of Investment Dis-

putes (ICSID) Convention. The IAA gives the Model

Law force of law in Australia and cannot be excluded by

the parties. The two principal matters addressed by the

NYC are dealt with by the IAA.22

Howprocedureandevidencearedetermined
If the parties to an international commercial contract

have inserted an arbitration clause into their contract,

which incorporates a set of arbitration rules, then these

rules will govern issues of procedure and evidence,

subject to the particular lex arbitri having mandatory

provisions which govern procedural issues and which

cannot be overridden by the parties or the arbitrator.

Often these days the arbitration clause will be a tiered

clause allowing for other forms of ADR such as media-

tion as a precursor to the arbitral process. Subject to this,

the parties and the arbitrator will be able to adapt the

chosen rules to suit the particular circumstances of a

dispute, which may involve adopting other complimen-

tary ADR processes.

Interim relief
Arbitration rules, such as the UNCITRAL Arbitration

Rules, and applicable national laws (lex arbitri) such as

those based on the Model Law, give the arbitral tribunal

and sometimes local courts power to make interim

orders in aid of the final award (which relief may be

enforced in local courts).23

What remedies are available
While in general terms in international arbitrations,

arbitrators can give the sorts of remedies and relief that

national courts can, what an arbitral tribunal can give in

a particular arbitration will depend on the arbitration

agreement including any arbitration rules the parties

have agreed to, the lex causa and the lex arbitri. Awards

that may be made include payment of a sum of money,

declarations, specific performance, injunction, rectifica-

tion, costs and interest.24 The culmination of the arbitral

process, the award, is facilitated, and made effective and

enforceable by the NYC, something which mediation

does not have readily available.

Awards,settingaside,enforcementandchallenges
The making of a binding and enforceable award by

the arbitral tribunal is the object and purpose — indeed,

the culmination — of the arbitration process. For both

the arbitrator and the parties (or at least the successful

party), it is critical that this be achieved. If the arbitration

can be settled by mediation the parties may wish to seek

to fashion their settlement agreement as an award so that

it has the advantages of international and streamlined

enforcement under the NYC.

For the award to be enforceable it must, inter alia, be

reasoned, deal with all the issues — but only those

issues — referred to arbitration, effectively determine

the issues in dispute, be unambiguous, be intelligible,

correctly identify the parties and comply with all essen-

tial formalities.25 The particular lex arbitri engaged will

set requirements which an award must contain. The

precise requirements for an award will principally be

determined by the arbitration agreement (incorporating

any arbitration rules) as modified by the lex arbitri.26

If the arbitral process is subject to some irregularity

in procedure (and in a limited range of other circum-

stances), the award is liable to be set aside or refused
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recognition or enforcement. The circumstances by which

an award may be set aside are set out in Art 34 of the

Model Law and those on the basis of which it may be

refused enforcement or recognition are contained in

Art 36. The circumstances under Arts 34 and 36 are

virtually identical.

The domestic situation — the uniform Model
Law Commercial Arbitration Acts

The Standing Committee of Attorneys-General (SCAG)

meeting on 7 May 2010 agreed to implement a model

Commercial Arbitration Bill 2010 based on the Model

Law as uniform domestic arbitration legislation. The

previous legislative regime of uniform Acts in force in

Australian states and territories had several marked

differences to the Model Law. New South Wales was the

first state or territory to enact the Commercial Arbitra-

tion Act 2010 (NSW). Victoria followed with the Com-

mercial Arbitration Act 2011 (Vic). Most other states and

territories have now followed suit.27

Conclusion
Australia offers many attractions as a venue and seat

for international commercial arbitration, and ADR, includ-

ing:

• an adherence to the rule of law;

• an expert legal profession;

• an experienced pool of specialist arbitrators and

ADR practitioners;

• a world class professional services environment;

• professional and dynamic arbitral institutions;

• a stable political system; and

• courts that have “an excellent record for enforcing

foreign arbitral awards”.28

Both internationally and domestically it is a Model

Law country and has been a party to the NYC for many

years. Given the constantly evolving nature of interna-

tional trade and its underlying commercial/contractual

relationships, the greater opportunities for trade and

commerce on the international stage brought about by

globalisation, and notably the rise of Asia, Australia is

well positioned to be an important hub for international

commercial arbitration and ADR.29
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