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Introduction
An award in international commercial arbitration

(ICA) is only liable to be set aside, or refused recogni-

tion or enforcement, on the grounds contained in Arts

V(1)(a)-(e) and V(2)(a)-(b) of the New York Convention

(NYC), and Arts 34 and 36 of the United Nations

Commission on International Trade Law (UNCITRAL)

Model Law on International Commercial Arbitration

1985 (Model Law).1 These grounds are concerned with

the structural integrity of the arbitration proceedings2

and not the merits of an arbitral award.3 One of the

grounds upon which a court may refuse enforcement of

an arbitral award is if it finds that the award is in conflict

with the public policy of that state.4

The concept of public policy
It has been suggested that an award should only be set

aside on the public policy ground if it is contrary to

“truly transnational” public policy.5 International public

policy is confined to violation of fundamental concep-

tions of legal order in the country concerned; or norms

that embody and reflect fundamental notions of morality

and justice.6 The ground was defined by Sir Anthony

Mason NPJ in Hebei Import & Export7 as meaning

“contrary to the fundamental conceptions of morality

and justice of the forum”. Public policy considerations

“should be approached with extreme caution”.8 It has

been said that “(i)t is never argued at all but when other

points fail”. The same case described public policy

considerations as “a very unruly horse and when once

you get astride it, you never know where it will carry

you”.9 Public policy will necessarily differ from forum

to forum10 and the Model Law like the NYC does not

prescribe a universal standard of public policy however

a breach of natural justice has been internationally

accepted as a violation of generic “procedural public

policy”.11 It is suggested that “most national courts have

adopted the narrower standard of international public

policy, applying substantive norms from international

sources”.12

Australian position
In Australia an ICA award will not be set aside, or

denied recognition, or enforcement, as contrary to public

policy (by reason of a breach of natural justice or

otherwise)13 unless there exists real unfairness or real

practical injustice in the conduct of the arbitration, or

making of the award.14 In ICA cases Australian courts

will have regard to the critical international instruments

in light of international and regional case law.15 There

are significant parallels between the Australian approach

and that adopted in other countries in Asia.

Malaysia
The Malaysian Arbitration Act 2005 is based on the

Model Law. In order to set aside an award on the public

policy ground it needs to be established that there is a

“conflict with the public policy of Malaysia in the

narrow sense of something offending basic notions of

morality and justice or something clearly injurious to the

public good in Malaysia”.16 It has been held that

Malaysian courts should follow an approach based on:17

… comparative jurisprudence in the interests of maintain-
ing comity of nations and a uniform approach to the model
law, so far as that is possible, to the concept of “public
policy” in relation to foreign awards.

Singapore
The Model Law is given force of law in Singapore.18

A court may refuse enforcement of a foreign award if it

finds that “enforcement of the award would be contrary

to the public policy of Singapore”.19 The exception is

construed narrowly.20 An award will only be refused

enforcement if it would “shock the conscience” or

“violate the forum’s most basic notions of morality.21

There must be exceptional circumstances which violate

the most basic notions of morality and justice, or are

injurious to the public good.22 Singapore courts will

readily pay heed to international jurisprudence on the

Model Law in describing the ambit of the ground.23
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Hong Kong
The provisions of the Model Law have the force of

law in Hong Kong subject to the Arbitration Ordinance

Cap 609. The “contrary to public policy” ground which

is narrowly construed24 means “contrary to the funda-

mental conceptions of morality and justice of the forum”.25

The award must be “fundamentally [and obviously]

offensive to that jurisdiction’s notions of justice”.26

There must be “a substantial injustice arising out of an

award which is so shocking to the court’s conscience as

to render enforcement repugnant”.27 The conduct com-

plained of “must be serious, even egregious”,28 and only

a sufficiently serious error which has undermined due

process will suffice.29

China
While the “public policy” exception is not expressly

included as one of the grounds in Art 260 of the Civil

Procedure Law 1991 of the People’s Republic of China

(PRC), if the People’s Court determines that the enforce-

ment of the award goes against the social and public

interest of the country it will not allow enforcement.

According to commentators:30

… a violation of public policy seems to require proof of an
affront to the higher “social public interest” of China as a
whole, whether it relates to the moral order of the country
or the sovereignty of the Chinese courts. This difficult level
of proof may explain why the [Supreme People’s Court of
China] has apparently vacated only one foreign arbitral
award on public policy grounds since (at least) 2000.

There is evidently an increasing reluctance on the

part of the courts in the PRC to invoke “public policy”

type grounds.31

India
The Indian Arbitration and Conciliation Act 1996 is

based on the Model Law and the public policy exception

is framed in Model Law terms. The broad interpretation

of “public policy” used for setting aside a domestic

arbitration award in India will not be applied to enforce-

ment of an ICA award,32 and courts are slower to invoke

public policy in cases involving a foreign element than

when purely municipal legal issues are involved.33

Enforcement of an ICA award will only be able to be

opposed on grounds of “public policy” when the award

is contrary to:

• the fundamental policy of Indian law;34

• the interests of India;

• justice and morality;35 or

• in addition, if it is patently illegal.36

Japan
The Japanese Arbitration Law 200337 is based on the

1985 Model Law with a few limited variations.38 The

Arbitration Law provides that an arbitral award may be

set aside or refused recognition or enforcement if “the

content of the arbitral award is in conflict with the public

policy or good morals of Japan”.39 Japanese courts have

narrowly interpreted “public policy” in light of the

purposes of the Arbitration Law. While there are no

published Supreme Court cases defining the term “pub-

lic policy”,40 the lower courts have concluded that if

arbitral proceedings violated the public policy of Japan,

this would mean that “the content of the arbitral award

is in conflict with the public policy or good morals of

Japan”.41 The public policy exception has rarely been

successful in Japan.42

South Korea
South Korea is a Model Law country which interprets

the public policy ground restrictively and narrowly in

light of the need for certainty and stability in interna-

tional commercial transactions.43 The Supreme Court

has stated that the public policy exception was intended

to protect only the most fundamental moral beliefs and

social order in the enforcing country.44 The Supreme

Court has ruled that “recognition or enforcement may be

refused on public policy grounds only if the conse-

quences would be against the good moral and social

order of the country”. The existence of fraud in the

arbitration would be valid grounds to refuse enforce-

ment under Art V(2)(b).45

Conclusion
The approach of Australian courts in construing the

“public policy” ground of examining the lex arbitri in

the context of the NYC and the Model Law, in light of

international and regional case law is in accord with

international, and in particular, Asian practice. Its empha-

sis on comparative jurisprudence will cultivate a uni-

form approach to the interpretation of the Model Law

and the concept of “public policy” in ICA, as well as the

development of an “internationally recognised harmonised

procedural jurisprudence”46 and the comity of nations.
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