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‘Pay when Paid’ and ‘Pay if
Paid’ Clauses
Maxcon Constructions Pty Ltd v Vadasz
[2018] HCA 5 (14 February 2018)

The Issue
 Is release of retention money contingent on the

issue of a Certificate of Occupancy under the Head
Contract a ‘pay when paid’ clause prohibited by
SOPA

 The High Court has held that the retention clause in
a subcontract was a ‘pay when paid’ provision,
because the dates for release of the retention
moneys were tied to the issue of a Certificate of
Occupancy for the entire project.

The significance of the
decision?
1. A release of retention money clause must be tied
to the operation of the subcontract and not an
event under the head contract.

2. Clauses in subcontracts linking subcontractor’s

payments to milestones in the head contract are
likely to be unenforceable.

3. ‘Pass through clauses’ which require subcontract
disputes as part of the dispute procedure under
the head contract are likely to be unenforceable.

What is a ‘domestic building
dispute’ under the Domestic
Building Contracts Act 1995
(DBC Act)
H Buildings Pty Ltd v Owners Corporation
[2017] VSC 802 per Digby J

Torquay Resort Hotel

The issues
 At what stage is it determined that building works are
subject to the DBC Act?

 Does the DBC Act apply to contracts between
developers and builders of multi-apartment
developments, able to be used for residential
purposes?

 Does the DBC Act apply to a serviced apartment
development not intended for permanent
accommodation?

 Does the DBC Act apply to a mixed use resort hotel

development containing self-contained apartments?

The Issues
 Is a mixed-use resort hotel development containing

containing fully contained apartments, available for
short term stays, or occupied by the owners from
time to time, constructed pursuant to a contract
between a developer and a builder for a contract
price of some $45.5m domestic building works under
the DBC Act?

 How relevant is the Planning Permit for the purpose

of ascertaining the intended purpose of the building
to be constructed?

 What is a ‘residential hotel’ under s.3(1)(d) of the
DBC Act?

The Decision
 Whether works are subject to the DBC Act must be

determined at the time of the contract. The works
cannot fall in and out of the DBC Act depending on their
particular use at any relevant time following the entry
into of the contract, or the subjective intentions of the
parties.

 The DBC Act was intended to apply to multi-apartment
developments and to developers of multi-apartment
developments, including large-scale developments.

 The DBC Act applies to a serviced apartment

development not intended to be used for permanent
accommodation ?

The Decision
 The residential style apartments including the interchangeable

dual key serviced apartments, which were intended to be
managed by the hotel, were ‘homes’ within the meaning of the
DBC Act.

 The Planning Permit Planning Permit 03/0067 issued by the

Surf Coast Shire Council, which listed the permitted uses of
the site as relevantly including ‘a residential hotel with
associated tourist recreational facilities…’. was not determinative
of the true characteristics of the structure to be constructed
under the contract;

 The term ‘residential hotel’ s.3(1)(d) of the DBC Act described

premises designed to provide transitory occupants with
temporary public accommodation, food and refreshments, and
did not apply to a hotel with serviced apartments, which were
geared for longer term stays.

The Implications
 If a hotel complex is constructed which contains self-contained
apartments suitable for permanent residence, the construction
of the apartments comes under the operation of the DBC Act;

 It is irrelevant that the development was required under the

relevant Planning Permit to be operated as a residential hotel
complex, which are works expressly excluded from the
operation of the Act;

 The term ‘residential hotel’ describes premises designed to
provide transitory occupants with temporary public
accommodation, food and refreshments;

 Mixed use facilities with self contained apartments need to be
constructed using a domestic building contract which
conforms to the DBC Act.

When is an expert
determination clause a
submission to arbitration?
Raskin v Mediterranean Olives Estates
[2017] VSC 94
per Hargrave J

The Issues
 What is the difference between expert determination
and arbitration?

 Whether an expert determination clause is in reality
an arbitration agreement?

 When is an expert determination clause void for
uncertainty?

The Decision
1. A dispute resolution clause need not expressly

provide that the expert is to act as an expert and not
as an arbitrator, or provide the procedure to be
adopted by the expert;

2. But the independent expert clause in this case was

void and unenforceable because the clause lacked:
 appropriate procedural directions to the expert, in a

complex dispute involving overlapping horticultural,
accounting, management and legal interpretation
questions;
 an agreement as to how disputes involving overlapping
fields of expert disciplines were to be resolved.

What does it all mean?
 In construing a dispute resolution clause, Courts should

adopt a commercially sensible construction to give effect
to the intention of the parties;

 A valid expert determination clause need not set out the
procedures to be adopted by the expert, or say that the
expert is appointed as an expert, and not as an
arbitrator;

 But where there are a range of possible disputes

involving different areas of expertise, a well drawn clause
should provide that a single expert is authorized to
determine all disputes, and setting out procedures as to
how the Expert Determination is to be conducted.

Are contractual limitations for
misleading and deceptive
conduct claims under
Australian Consumer Law
(ACL) enforceable
Brighton Australia Pty Ltd v Multiplex Constructions Pty
Ltd [2018] VSC 246
Per Riordan J

The Issue
• The subcontract contained ‘time bar’ clauses that
required the contractor to give the builder notice within 7
days of the earlier of the subcontractor becoming aware
of a claim event or the entitlement to make the claim,
otherwise the claim would be time barred;

• Claim was defined to include claims ‘otherwise at law,
including statute’;

• Were the claims for misleading and deceptive conduct
under the ACL time barred by reason of the late notices
or was the time limitation procedural and enforceable?

The Decision
 Despite a series of NSW SC cases to the contrary,

Justice Riordan found that even if the time bars were
procedural they had the impact of ousting the
availability of the ACL, which was inconsistent with
the public policy purpose of the ACL;

 The builder could not rely upon a time bar so as to
require a claim to be brought in a period less than
the applicable 6-year limitation period in the ACL.

Where does the law stand?
 Until there is an appellate decision there is still

considerable concern for the construction industry in
Victoria, also with insurance implications, for professional
indemnity insurers, as to the correct position with
respect to claims made under the ACL where time
limitations are critical to managing liability exposure.

 In the meantime, time bars in relation to ACL claims,

which seek to decrease the 6-year statutory limitation
period should be considered as illegal in Victoria.

 But put them in anyway, in case an appellate court
disagrees.

Assessing a builders
quantum meruit claim
Mann v Paterson Constructions Pty Ltd [2018] 119
Per Cavanough J

The Issues
 Can a builder recover on a quantum meruit basis

after wrongful repudiation by the owner based
exclusively on the evidence of a quantity surveyor?

 Is the builder entitled to recover on a quantum

meruit basis in relation to items which related to
variations to the original scope of works were there
were breaches of s.38 of the Domestic Building
Contracts Act 1995?

The Decision
 The true measure of a quantum meruit is the

benefit conferred on the party who receives it.

 The contract price or cost of the works are not
necessarily the best measure of the benefit
conferred on the party who receives it.

 It was appropriate for the builder to rely on evidence
from a quantity surveyor as evidence of the value of
the benefit conferred on the owners.

 Profit margin is part of the value of the benefit
conferred.

Compliance with s.38 of the
DBC Act
 Compliance with s38 of the Act which imposes

requirements on variations to the works, including
the form of variation notices which must be given, is
no longer relevant with respect to a quantum meruit
claim.

 In seeking recovery on a quantum meruit the

builder is not seeking recovery in respect of a
variation.

Conclusions
 A builder who accepts a wrongful repudiation is

entitled to recover on a quantum meruit and
quantify its claim solely by evidence from a quantity
surveyor as to the value of the benefit received by
the Proprietor.

 The section 38 of the DBCA notice provisions does
not apply to a quantum meruit claim; where a
contract is wrongfully repudiated and the claim is
pursued on a quantum meruit basis

